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under the State plan without regard to
any federally-imposed limit on utiliza-
tion, but must maintain a record of re-
cipients replaced on this basis.

(b) Model waivers. (1) The number of
individuals who may receive home and
community-based services under a
model waiver may not exceed 200 re-
cipients at any one time.

(2) The agency may replace any indi-
viduals who die or become ineligible
for State plan services to maintain a
count up to the number specified by
the State and approved by HCFA with-
in the 200-maximum limit.

[59 FR 37719, July 25, 1994]

§ 441.306 Cooperative arrangements
with the Maternal and Child Health
program.

Whenever appropriate, the State
agency administering the plan under
Medicaid may enter into cooperative
arrangements with the State agency
responsible for administering a pro-
gram for children with special health
care needs under the Maternal and
Child Health program (Title V of the
Act) in order to ensure improved access
to coordinated services to meet the
children’s needs.

[59 FR 37720, July 25, 1994]

§ 441.307 Notification of a waiver ter-
mination.

(a) If a State chooses to terminate its
waiver before the three-year period is
up, it must notify HCFA in writing 30
days before terminating services to re-
cipients.

(b) If HCFA or the State terminates
the waiver, the State must notify re-
cipients of services under the waiver in
accordance with § 431.210 of this sub-
chapter and notify them 30 days before
terminating services.

[46 FR 48541, Oct. 1, 1981. Redesignated at 59
FR 37719, July 25, 1994]

§ 441.308 Hearings procedures for
waiver terminations.

The procedures specified in subpart D
of part 430 of this chapter are applica-
ble to State requests for hearings on
terminations.

[50 FR 10028, Mar. 13, 1985. Redesignated at 59
FR 37720, July 25, 1994]

§ 441.310 Limits on Federal financial
participation (FFP).

(a) FFP for home and community-
based services listed in § 440.180 of this
chapter is not available in expenditures
for the following:

(1) Services provided in a facility
subject to the health and welfare re-
quirements described in § 441.302(a) dur-
ing any period in which the facility is
found not to be in compliance with the
applicable State standards described in
that section.

(2) The cost of room and board except
when provided as—

(i) Part of respite care services in a
facility approved by the State that is
not a private residence; or

(ii) For waivers that allow personal
caregivers as providers of approved
waiver services, a portion of the rent
and food that may be reasonably at-
tributed to the unrelated caregiver who
resides in the same household with the
waiver recipient. FFP for a live-in
caregiver is not available if the recipi-
ent lives in the caregiver’s home or in
a residence that is owned or leased by
the provider of Medicaid services (the
caregiver). For purposes of this provi-
sion, ‘‘board’’ means 3 meals a day or
any other full nutritional regimen and
does not include meals provided as part
of a program of adult day health serv-
ices as long as the meals provided do
not constitute a ‘‘full’’ nutritional reg-
imen.

(3) Prevocational, educational, or
supported employment services, or any
combination of these services, as part
of habilitation services that are—

(i) Provided prior to April 7, 1986;
(ii) Provided in approved waivers

that include a definition of ‘‘habili-
tation services’’ but which have not in-
cluded prevocational, educational and
supported employment services in that
definition;

(iii) Provided to recipients who were
never institutionalized in a Medicaid
certified NF,or ICF/MR; or

(iv) Otherwise available to the recipi-
ent under either special education and
related services as defined in section
602(16) and (17) of the Education of the
Handicapped Act (20 U.S.C. 1401 (16) and
(17)) or vocational rehabilitation serv-
ices available to the individual through
a program funded under section 110 of
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the Rehabilitation Act of 1973 (29
U.S.C. 730).

(4) For waiver applications and re-
newals approved on or after October 21,
1986, home and community-based serv-
ices provided to individuals aged 22
through 64 diagnosed as chronically
mentally ill who would be placed in an
institution for mental diseases. FFP is
also not available for such services pro-
vided to individuals aged 65 and over
and 21 and under as an alternative to
institutionalization in an IMD if the
State does not include the appropriate
optional Medicaid benefits specified at
§§ 440.140 and 440.160 of this chapter in
its State plan.

(b) FFP is available for expenditures
for expanded habilitation services, as
described in § 440.180, if the services are
included under a waiver or waiver
amendment approved by HCFA on or
after April 7, 1986.

[59 FR 37720, July 25, 1994]

Subpart H—Home and Commu-
nity-Based Services Waivers
for Individuals Age 65 or
Older: Waiver Requirements

SOURCE: 57 FR 29156, June 30, 1992, unless
otherwise noted.

§ 441.350 Basis and purpose.
Section 1915(d) of the Act permits

States to offer, under a waiver of statu-
tory requirements, home and commu-
nity-based services not otherwise avail-
able under Medicaid to individuals age
65 or older, in exchange for accepting
an aggregate limit on the amount of
expenditures for which they claim FFP
for certain services furnished to these
individuals. The home and community-
based services that may be furnished
are listed in § 440.181 of this subchapter.
This subpart describes the procedures
the Medicaid agency must follow to re-
quest a waiver.

§ 441.351 Contents of a request for a
waiver.

A request for a waiver under this sec-
tion must meet the following require-
ments:

(a) Required signatures. The request
must be signed by the Governor, the
Director of the Medicaid agency or the

Director of the larger State agency of
which the Medicaid agency is a compo-
nent or any official of the Medicaid
agency to whom this authority has
been delegated. A request from any
other agency of State government will
not be accepted.

(b) Assurances and supporting docu-
mentation. The request must provide
the assurances required by § 441.352 of
this part and the supporting docu-
mentation required by § 441.353.

(c) Statement for sections of the Act.
The request must provide a statement
as to whether waiver of section
1902(a)(1), 1902(a)(10)(B), or
1902(a)(10)(C)(i)(III) of the Act is re-
quested. If the State requests a waiver
of section 1902(a)(1) of the Act, the
waiver must clearly specify the geo-
graphic areas or political subdivisions
in which the services will be offered.
The State must indicate whether it is
requesting a waiver of one or all of
these sections. The State may request
a waiver of any one of the sections
cited above.

(d) Identification of services. The re-
quest must identify all services avail-
able under the approved State plan,
which are also included in the APEL
and which are identified under § 440.181,
and any limitations that the State has
imposed on the provision of any serv-
ice. The request must also identify and
describe each service specified in
§ 440.181 of this subchapter to be fur-
nished under the waiver, and any addi-
tional services to be furnished under
the authority of § 440.181(b)(7). Descrip-
tions of additional services must ex-
plain how each additional service in-
cluded under § 440.181(b)(7) will con-
tribute to the health and well-being of
the recipients and to their ability to
reside in a community-based setting.

(e) Recipients served. The request
must provide that the home and com-
munity-based services described in
§ 440.181 of this subchapter, are fur-
nished only to individuals who—

(1) Are age 65 or older;
(2) Are not inpatients of a hospital,

NF, or ICF/MR; and
(3) The agency determines would be

likely to require the care furnished in
a NF under Medicaid.

(f) Plan of care. The request must pro-
vide that the home and community-
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